Ombudsman’s Determination
Applicants

(i) Those listed at Appendix 1 (the Applicants); and
(ii) Dalriada Trustees Limited (company number NI 38344)
(Dalriada)

Scheme

Dominator 2012 Pension Scheme (Dominator Scheme),
Donington MC Pension Scheme (Donington MC Scheme) and
Commando 2012 Pension Scheme (Commando Scheme)
(collectively, the Schemes)

Respondents

(i) Mr Stuart Garner (in his capacity as trustee of the Schemes) (the
Trustee);
(ii) LD Administration Ltd (company number 08922351) (in
liquidation) (in its capacity as administrator in relation to the
Schemes from 2014 to 2018) (LD); and
(iii) Dalriada

Outcome

Complaint summary
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Oral hearing

Summary of conclusions in respect of the Trustee

2
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Summary of conclusions in respect of LD

Jurisdiction

“…the basic right of a beneficiary…is to have the whole fund vested in the
trustees so as to be available to satisfy his equitable interest when, and if, it
1

There have been additional applicants who have complained to my office in relation to the Schemes.
However, I have not pursued those complaints further, as my directions apply for the benefit of all of the
Schemes’ members.

3

CAS-30918-M4P3
falls into possession. Accordingly, in the case of a breach of such a trust
involving the wrongful paying away of trust assets, the liability of the trustee
is to restore to the trust fund…what ought to have been there.”

The Pensions Regulator (TPR) and the Work and Pensions Committee

Detailed Determination
A

Material facts
A.1

Background
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A.2

Investment of the Schemes’ funds

2

company number 06718623.
company number 06387522.
4
company number 08604845.
3
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A.2.1 Relevant provisions of Scheme documents

A.2.2 Relevant provisions of the Deeds

5

These guarantees have been provided under deeds; only one is dated, October 2012.
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“216. No member or any other person shall have any claim right or interest
under the Scheme or any claim against the Provider or the Trustees in
connection with the Scheme except under or in accordance with the
provisions of this Establishing Deed. Neither the provider nor the
Trustees shall be personally liable for any acts or omissions not due
to their own wilful neglect or default and, in particular, shall have no
responsibility to or in respect of a Member in connection with
investments made at the option or direction of that Member or any
person authorised to exercise such option or make such direction on
the Member’s behalf.”
A.2.3 Members’ Scheme application forms

“I fully understand and agree that the Trustees of the Scheme are solely
responsible for all decisions relating to the purchase, retention and sale of
the investments forming part of the Scheme. I agree to hold the Trustees
fully indemnified against any claim in respect of such decisions.
I understand and agree that the Trustees will not permit any investments or
payments by the scheme which would result in the loss of HM Revenue &
Customs registered status…
I understand and agree that the funds will be included in appropriate
arrangements, details of which are available on request. I request the
Scheme Administrator to arrange provision of appropriate benefits as may be
due from time to time.”
A.2.4 The Schemes’ Statements of Investment Principles

6

Clauses 21 and 22 of the Donington Scheme and the Dominator Scheme; Clauses 19 and 20 of the
Commando Scheme.
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A.3

Administration of the Schemes

A.3.1 LD’s appointment as administrator of the Schemes

7

Recital D and Clause 8 (Donington MC Scheme and Dominator Scheme) / Clause 6 (Commando
Scheme) of the Schemes’ respective Deed.
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A.3.2 The extent of LD’s relevant knowledge of, and experience in, pension
scheme administration

8

As stated in Clause 9 of the Dominator Scheme’s and the Donington MC Scheme’s respective Deeds and
Clause 7 of the Commando Scheme’s Deeds, and Rule 11.3 of the Schemes’ respective Rules.
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A.3.3 LD’s knowledge / awareness of the Schemes’ investments

A.3.4 LD’s handling of members’ transfer requests

9

Mr Garner had told LD, according to Ms Liddell, that this period was ten years, although the SIP states
that was five years.
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A.4

Information provided to members

“The [Donington Scheme] has had a good start. All members’ funds are
collectively invested into the Norton 10 year Preference Share Scheme and
the share certificate is issued to the fund.
The Preference shares are ranked higher than the ordinary shares and so
carry a higher level of security and so reduce the risk to the fund. The
Preference shares have an annual coupon of 5% which is left in the fund to
help grow the capital value of the fund.
Norton Motorcycles itself is trading very well, hiring more staff and exporting
into Europe and shortly the USA. You can follow the news of Norton on the
website we have given you the details of below.

10

My Office has received an example of this, from one of the Applicants, dated 11 June 2014, in respect of
the Donington MC Scheme. It seems that other members also received this.
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Your gross transfer value was £[ ] in total. After deducting the 5%
administration fee the balance has been directly invested into the Norton
Preference Share Scheme. As I mentioned Norton is preforming [sic] well and
the coupon is accruing as planned at 5% per annum.”

B

Summary of the Applicants’ position

C

Summary of the Trustee’s position

11
12

PO-22695: https://www.pensions-ombudsman.org.uk/wp-content/uploads/PO-22695.pdf.
Paragraphs 36 to 55 of the Determination of PO-22695.
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13

Rule 5(2) of the Procedure Rules provides that: “Where the Pensions Ombudsman proposes to
investigate the complaint or dispute, he shall forthwith supply a copy of the details of the complaint or
dispute together with any amendments or supplementary statements, written representations or other
documents received from the complainant or his representative to the respondent.”.
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78

The Trustee has stated as follows:-
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102 Regarding the Trustee’s statement that members were charged no fees, Mr Caldwell
has submitted on the Trustee’s behalf that a normal annual commission to a pension
fund manager for an occupational pension scheme might have been 3-4% per
annum. The administration fees paid to T12 and subsequently to LD were paid by
“the Company”. Members who transferred out of the Schemes were paid the full
amount of their invested capital, plus the accrued 5% per annum. No fees were
charged to them and no profits were taken. While the Trustee was naïve as to his
duties as Trustee, he did not seek to use this role to benefit himself as against the
interests of the Schemes’ members.
103 Mr Caldwell has further submitted, in relation to the Trustee’s statement concerning
director’s loans he took from Holdings and its Subsidiaries, that: Mr Garner regularly
repaid his director’s loans; and any sums unpaid by him at the end of a tax year
resulted in a personal tax liability to him rather than a liability to the beneficiaries. At
no point did the indebtedness created by these loans cause such a deficit to the value
of the company that it had any impact on the value of the beneficiaries’ funds.
104 While the Trustee accepts that he ought to have better managed the conflicts of
interest, it would be wrong to conclude that any remuneration or benefits derived from
his role as director and CEO of “the company” was taken at the expense of the
beneficiaries. In considering the circumstances of a director deriving a profit or
benefit from a company there is a clear difference between benefits that affect the
value of the business and those that do not. For a business valued at in excess of
£50,000,000, the director’s liability to repay a loan of £160,000 would not and did not
adversely affect preferential shareholders’ interests. A proper distinction between the
existence of a conflict (which is acknowledged) and the causation of actual loss or
expense to the beneficiaries, which is disputed, needs to be drawn.
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14

The Trustee has referred to: an extract from the Donington MC Scheme website; a letter signed by Mr
Garner in his capacity as CEO of Norton Motorcycles; and letters from the Trustee to Scheme members
dated 11 June 2014, 30 June 2014, and 21 July 2014.
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“It is the duty of a trustee to manage the trust property and deal with it in the
interests of the beneficiaries. If he acts in a way which he does not honestly believe
is in their interests, then he is acting dishonestly. It does not matter whether he
stands or thinks he stands to gain personally from his actions.”

“A trustee who is guilty of such conduct either consciously takes a risk that loss will
result, or is recklessly indifferent whether it will or not. If the risk eventuates he is
personally liable. But if he consciously takes the risk in good faith and with the best
intentions, honestly believing that the risk if one which ought to be taken in the
interests of the beneficiaries, there is no reason why he should not be protected
by an exemption clause which excludes liability for wilful default.”
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C.14 On my proposed directions in the Preliminary Decision
158 Mr Caldwell has submitted that a direction for the Trustee to pay interest on the
invested funds is in excess of my jurisdiction provided by paragraph 6 of the Personal
and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 15.
159 Mr Caldwell has invited me to review my conclusions in the Preliminary Decision
based on the submissions made on behalf of the Trustee.
160 Regarding my proposed directions in the Preliminary Decision, for the Trustee to pay
penalties for exceptional maladministration causing injustice, it is impossible for the
Trustee to address findings of injustice in the absence of the statements or
applications made by the Applicants.
161 The effect of the directions that I proposed in my Preliminary Decision is more than
merely compensatory and it is recalled that Article 6 of the ECHR is engaged.
162 The Trustee has stated that an order in the terms that I proposed would lead to his
personal insolvency and has submitted that this would be a disproportionate outcome
to these proceedings. Mr Caldwell has invited me to propose that the Trustee makes
a more limited ex gratia payment, to reflect the Applicants’ inconvenience.

D

Summary of LD’s position

163 LD became involved with the Schemes as their administrator in good faith when it
took over the Schemes’ administration duties from T12 Ltd in 2014. LD was not
aware, at the time, of the alleged breaches of trustee duty by the Trustee.

15

Paragraph 6 of the Regulations referred to provides that, for the purposes of section 151A of the PSA
1993, under which I may direct a respondent to a complaint to pay interest on any payment in respect of
benefit under a pension scheme which I consider ought to have been paid earlier, the prescribed rate of
interest shall be the base rate for the time being quoted by the reference banks.
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E

Conclusions
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16

PO-19196. For clarity, the applicant in relation to PO-19196 is not one of the Applicants.
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The Adjudicator had sent her email to the Trustee on 24 January 2019, copying in Mr Garner’s secretary,
to remind the Trustee that his formal response was due in respect of the complaint in question, which the
Adjudicator had sent to the Trustee by post on 1 November 2018. However, the ‘read receipt’ email,
received by the Adjudicator on 27 June 2019, shows that it took the Trustee nearly five months to open his
email.
18
PO-19196, PO-21059, PO-20474 and PO-22695.
17
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19

This was stated in a letter, from the Trustee’s currently instructed solicitors, JMW Solicitors LLP, dated
20 May 2020.
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E.1 Status and structure of the Schemes
E.2 Mr Garner’s roles as Trustee and in relation to Manorcrest, Holdings and the
Subsidiaries
E.3 Investment of the Schemes’ funds
E.4 Administration of the Schemes
E.5 Information provided to members
E.6 The Trustee’s liability
E.7 My response to the Trustee’s submissions on the Directions
E.8 Dalriada’s costs and fees
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E.1

Status and structure of the Schemes

191 In my Preliminary Decision I had set out my views on the status and structure of the
Schemes and the Trustee has since responded that he does not take issue with my
observations.
E.1.1 The Schemes’ status as occupational pension schemes

“a pension scheme –
(a) that (i) for the purpose of providing benefits to, or in respect of, people with service
in employments of a description, or
(ii) for that purpose and also for the purpose of providing benefits to, or in
respect of, other people,
is established by, or by persons who include, a person to whom subsection
(2) applies when the scheme is established or (as the case may be) to whom
that subsection would have applied when the scheme was established had
that subsection then been in force, and
(b) that has its main administration in the United Kingdom or outside the EEA
states,
or a pension scheme that is prescribed or is of a prescribed description.”

“ This subsection applies—
(a) where people in employments of the description concerned are employed
by someone, to a person who employs such people,
(b) to a person in an employment of that description, and
(c) to a person representing interests of a description framed so as to
include—
(i)
interests of persons who employ people in employments of the
description mentioned in paragraph (a), or
(ii) interests of people in employments of that description.”

“employment” includes any trade, business, profession, office or vocation and
“employed” shall be construed accordingly except in the expression
“employed earner”.
33
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“(a) Was the scheme in question 'for the purpose of providing benefits to, or
in respect of, people with service in employments of a description or for that
purpose and also for the purpose of providing benefits to, or in respect of,
other people'? [(the Purpose Issue)]
(b) Was the scheme in question established by, or by persons who include,
a person to whom section 1(2) of PSA 1993 applied when the scheme was
established? [(the Founder Issue)]”

(a) For the purposes of section 1(2)(a) of PSA 1993, did the founder have to
employ a person of the relevant description at the time when the scheme was
established? (Sub-Issue (a))
(b) If the answer to (a) was 'yes', did the founder employ such a person at that
time? (Sub-Issue (b)).

“Section 1(1) of [the 1993 Act] refers to the purpose of the scheme being to
provide benefits for certain people. Thus, the court needs to identify the
people who can take benefits under the scheme.”

20

[2013] 100 PBLR (024) - [2013] EWHC 3181 (Ch).
Paragraph 22 of Pi Consulting.
22
Paragraphs 36 and 39.
23
Paragraph 41.
21
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“by reason of the fact that the founder was a limited company which had a
director at the point in time when the relevant scheme was established and,
in the case of each scheme, the director was in an employment of the
description concerned, then the founder test in section 1(2)(a) of [the 1993
Act] was satisfied. This is so even if counsel for the Pensions Regulator is
right that the founder must have a relevant employee at the point in time of
the establishment of the scheme.”26.

24

Paragraph 63 of Pi Consulting.
If the director of a pension scheme’s founding company were entitled to receive remuneration, section
1(3) of the 1993 Act would apply, in which case the person responsible for paying the director’s
remuneration (who could be a person other than the company in which the director held office as a director)
would be taken to employ the office holder. Section 1(3) of the 1993 Act was not held to be relevant in Pi.
Consulting as the evidence suggested that the directors of the companies concerned were not entitled to
receive remuneration.
26
Paragraph 72 of the 1993 Act.
27
In relation to the Donington MC Scheme, this is on the basis that that Scheme was established at some
point between Manorcrest’s incorporation and the admission of the first member of that Scheme, as
explained in paragraph 24 above.
28
Mr Garner was appointed as a director of Manorcrest on 29 March 2012 and Mr Roy Sheraton was a
director of Manorcrest from its incorporation on 29 March 2012 until 5 April 2012.
25
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E.1.2 The structure of the Schemes’ funds

“The argument for [the defendants] rests largely on the terms of clause 13.
The use therein of the word ‘Arrangement’ appears to be against the
background of the definition of that word in s.152 Finance Act 2004. That
section also includes the definition of money purchase benefits. It is, in my
view, clear that the ‘separate and clearly designated account’ to which clause
13 refers is intended to reflect the ‘amount available for the provision of
benefits…to the member’ by reference to which, in accordance with s.152(4),
the rate or amount of the pension or lump sum benefit to which that member
is entitled is to be calculated. Such an accounting tool does not predicate a
series of sub-trusts, one for each member; it is consistent with a single trust
scheme for all the members whose benefits are variable by reference to the
contributions made by or in reference to them. The requirements of clauses
16 and 19 do not lead to any different conclusion.” (paragraph 32 of
Woodward).

“would be inconsistent with the trusts being both irrevocable and nonterminable by a member, as provided by clauses 3 and 7. Second, such a
right, if exercised, would give rise to unauthorised payments. Not only would
such a right have to be declared in the application for registration, as required
by s.153(3) [of the Finance Act 2004], but the failure to declare it would
constitute a ground for deregistration under s.158(1)(e), consequential
liability to a deregistration charge under s.242 and a breach of the trustees
duty under clause 5. This would be seriously detrimental to all the members
not just the one to whom the unauthorised payments had been made. Third,
the consequential 'pension liberation' would infringe s.18 to 20 Pensions Act
2004.” (paragraph 34 of Woodward).

29

[2012] 086 PBLR (017) - [2012] EWHC 21626 (Ch).
The clauses referred to in the judgment of Woodward were numbered the same as those set out in
Appendix 1 in relation to the Schemes.
30
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“If the underlying facts are made good then Dalriada is entitled to sue in
respect of them. This is clear from the passage in Lewin on Trusts 18th Ed
paragraph 39–76 where the editors write:
The other trustees, including any judicial or other new trustees, have locus
standi to take proceedings against defaulting trustees. They can obtain
replacement of lost assets even though they were themselves also guilty
of the breach. Usually, where trustees take proceedings against former
trustees to have a breach of trust redressed, no issues arise between one
beneficiary and another, or as between a beneficiary and the current
trustees. The object is to secure the return of the trust property for the
benefit of all the beneficiaries according to their respective interests.
The proposition is well established by the authorities cited in the footnotes,
not least Young v Murphy [1996] VR19. The availability of defences to a claim
by an individual beneficiary, as indicated in Target Holdings v Redfern, is
irrelevant to such a claim.”

E.2 Mr Garner’s roles as Trustee and in relation to Manorcrest, Holdings and the
Subsidiaries
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E.2.1 TPR’s Code of Practice no.13

“61. Conflicts of interest may arise from time to time in the course of running
a pension scheme, either among trustees themselves or with service
providers or advisers. Part of the requirement in law to establish and operate
adequate internal controls34 includes having processes in place to identify
and manage any conflicts of interest.
62. We expect these controls to include, as a minimum:
• a written policy setting out the trustee board’s approach to dealing
with conflicts

31

Speight v Gaunt [1883] EWCA Civ 1.
Re Whiteley (1886) 33 ChD 347.
33
Code of practice no: 13: ‘Governance and administration of occupational trust-based schemes providing
money purchase benefits’.
34
i.e. in accordance with section 249A of the Pensions Act 2004.
32
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•
•
•

a register of interests (which should be reviewed at every regular
board meeting)
declarations of interests and conflicts made at the appointment of all
trustees and advisers
contracts and terms of appointment to require advisers and service
providers to operate their own conflicts policy and disclose all
conflicts to the trustee board.”

39
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E.3 Investment of the Schemes’ funds

41
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E.3.1 Investment powers and duties

E.3.2 Investment powers / duties under the Deeds

E.3.3 Fraud on the power

35

or, for the Commando Scheme, Clauses 13 to 15.
or Clause 14 in relation to the Commando Scheme.
37
or Clauses 14 and 15 in relation to the Commando Scheme.
36
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“66 The final string to Mr Spink's bow, if I am wrong both on s 173 and on the
meaning of 'investments', is the argument that the MPVA loans constituted a
fraud on the power of investment. This time-honoured but (at least to the
layman) misleading phrase does not connote dishonesty. It was explained by
Lord Parker of Waddington in Vatcher v Paull [1915] AC 372 at 378:
It merely means that the power has been exercised for a purpose, or with
an intention, beyond the scope of or not justified by the instrument creating
the power. Perhaps the most common instance of this is where the
exercise is due to some bargain between the appointor and appointee,
whereby the appointor, or some other person not an object of the power,
is to derive a benefit. But such a bargain is not essential. It is enough that
the appointor's purpose and intention is to secure a benefit for himself, or
some other person not an object of the power.
67Thomas on Powers puts it in this way (at paragraph 9-01):
Thus there are two basic elements in a fraudulent exercise of a power first,
a disposition beyond the scope of the power by the donee, whose position

38

[2011] 104 PBLR - [2011] EWHC 3391 (Ch)
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is referable to the terms, express or implied, of the instrument creating the
power; and, secondly, a deliberate breach of the implied obligation not to
exercise that power for an ulterior purpose. The first element is common
to both a fraudulent and an excessive execution. It is the second element
which distinguishes a fraud on a power.
68Thomas goes on to emphasise (at paragraph 9-04) that the scope and
purpose of a power must be determined objectively:
The true intention of the donor of the power as to its scope and purpose
must, of course, be ascertained from the instrument creating the power,
even where the donor and the donee are the same person.”

E.3.4 Statutory investment duties under the 1995 Act

E.3.4.1 The Investment Regulations

39

The Donington MC Scheme has 98 members, the Commando Scheme has 88 members and the
Dominator Scheme has 69 members.
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40

I note that this also appears to have been in breach of the statutory requirements concerning employerrelated investments, under section 40 of the 1995 Act and Regulation 12 of the Investment Regulations.
However, I have not investigated this point, as it is expressly outside the scope of my jurisdiction, by virtue
of Regulation 4(2) of the Personal and Occupational Pension Schemes (Pensions Ombudsman)
Regulations 1996. However, I will bring this to the attention of the Pensions Regulator.
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E.3.4.2 Section 36(3) and (4) (Choosing investments: requirement to obtain
and consider proper advice)

“(3) Before investing in any manner…the trustees must obtain and consider
proper advice on the question whether the investment is satisfactory having
regard to the requirements of regulations under subsection (1), so far as
relating to the suitability of investments…”
“(4) Trustees retaining any investment must –
46
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(a) determine at what intervals the circumstances, and in particular the
nature of the investment, make it desirable to obtain such advice as
is mentioned in subsection (3), and
(b) obtain and consider such advice accordingly.”

E.3.5 Delegation of the Trustee’s power of investment

E.3.6 Duties under case law
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41

The Trustee has, in response to my request of him to provide evidence to support his submissions
concerning Holdings’ value, provided me with limited documentation, none of which is verified by auditors
and which does not sufficiently support those submissions.
42
Racing had made a loss of £9,690 over that same year.
43
UK was reported, in Holdings’ accounts, to have made a profit of £68,116. However, UK’s accounts also
showed creditors over more than £1 million, for which security had been given and the auditors had been
unable to give an opinion on UK’s financial statements as insufficient information to verify the opening
balances had been made available to the auditors.
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E.3.7 The Schemes’ statements of investment principles

50
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“Setting investment objectives and investment strategies
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E.4 Administration of the Schemes

E.4.1 LD

E.4.2 The Trustee
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“(a) arrangements and procedures to be followed in the administration and
management of the scheme,
(b) systems and arrangements for monitoring that administration and
management, and
(c) arrangements and procedures to be followed for the safe custody and
security of the assets of the scheme.”

“168. Trustees should evaluate the suitability of all advisers and service
providers prior to appointment. Trustees need to establish and document
controls to manage the appointment of advisers and service providers and
the delivery of information, advice and services provided by them. Trustees
also need to establish and review what procedures and controls their advisers
and providers have in place to ensure the quality and accuracy of the service
they provide is suitable. Trustees should find out:
• what professional indemnity cover they have?
• what qualifications and accreditations they have and how they keep their
professional knowledge up to date?
• whether they have experience of dealing with schemes of a similar size
and type to their scheme”.

53
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E.5 Information provided to members

44

A forecast analysis of Norton’s potential value, prepared by WH Ireland with a view to floating Norton on
the stock exchange; valuations of two Norton properties, dating back to December 2018 and January 2019;
and a copy of a profit and loss schedule for “Norton” (I assume this relates to UK), with no evidence that it
has been audited.
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E.5.1 LD’s liability

310 I have found that the Trustee has committed various breaches of trust, by failing to:
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311 I shall now consider the effect of the statutory provisions under section 33 of the
Pensions Act 1995 (Section 33), and also, to the extent that Section 33 might not
apply, for example in respect of administration breaches, or the extent to which the
Trustee might be able to rely on the exoneration provisions under the Schemes.
Finally, I shall consider Section 61 (assuming it applies), and the extent to which the
Trustee should be afforded relief from personal liability under its provisions.

312 Section 33 prevents trustees of an occupational pension scheme from excluding or
restricting their liability for breach of any duty imposed on them to take care and
exercise skill in the performance of any investment functions:

313 The Deeds contained exoneration clauses for the Trustee, which I have set out at
paragraph 41 above. On joining the Schemes, members signed an application form
which contained the indemnity set out at paragraph 42 above.
314 Section 33 prevents trustees of a pension scheme from excluding or restricting liability
to take care or exercise skill in the performance of their investment functions by any
instrument. It has been confirmed that Section 33 applies both to breaches of
56
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statutory investment duties and breach of the equitable duty to exercise due skill and
care in the performance of the investment functions (Dalriada Trustees v McCauley).
315 The wording of Section 33 also does not confine its effect to exclusion clauses within
a pension scheme’s trust deed and rules liability “cannot be excluded or restricted by
any instrument or agreement”. So, the scope of Section 33 extends to any attempt,
made outside a pension scheme’s trust deed and rules, to exclude or restrict the
pension scheme’s trustees’ liability to take care or exercise skill in the performance
of their investment functions.
316 A purposive interpretation of Section 33 requires indemnities (particularly a member
indemnity) to be included. The impact of any indemnity would prejudice the member
in consequence of his pursuing his right or remedy (section 33(2)(b)). To allow an
indemnity under Section 33, especially where I have found dishonesty (see below
section E.6.2), would render Section 33 open to circumvention and ineffective in
practice. As a matter of public law policy where there has been dishonesty it cannot
be correct to give effect to any indemnity.
317 I consider that that the application form to join the pension scheme containing the
indemnity in this case can properly be regarded as forming part of the documents
comprising the Schemes. “Pension scheme” for the purposes of section 1(5) of the
1993 Act is defined as a “…scheme or other arrangements, comprised in one or more
instruments or agreements (my emphasis) having or capable of having effect so as
to provide benefits”.
318 On that basis, I consider that Section 33 applies to both the exoneration clauses
under the Deeds and the indemnity given by members on joining their respective
Scheme45. This renders both the exoneration clauses and the indemnity ineffective
in preventing the Trustee from being held personally liable for any loss suffered by
members in relation to the Trustee’s breach of his investment duties, imposed by
statute (see Section E.3.4) and/or common law (see Section E.3.6) by having
invested the Schemes’ assets in Holdings.

319 The exoneration clauses under the Deed are set out in paragraph 41 above. Of
particular relevance are the following provisions under those clauses:
“Neither the Provider nor the Trustees shall be personally liable for any acts
or omissions not due to their own wilful neglect or default and, in particular,
shall have no responsibility to or in respect of a Member in connection with
investments made at the option or direction of that Member or any person
45

It has also been acknowledged, in the Court of Appeal judgment of Robert Sofer v SwissIndependent
Trustees SA [2020] EWCA Civ 699, that it is arguable that an indemnity must be subject to a implied term
that it does not apply to any underlying transaction where the defendant has acted dishonestly (paragraph
52 of the judgment). I have considered the question of the Trustee’s honesty below, in Section E.6.2.
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authorised to exercise such option or make such direction on the Member’s
behalf.” (bold emphasis added).
320 The leading case on the meaning of wilful default is Re Vickery [1931] 1 Ch 572 where
Maugham J construed the words as meaning a “consciousness of negligence or
breach of duty, or a recklessness in the performance of a duty”. In Armitage v Nurse,
Millet LJ said that wilful default meant “a deliberate breach of trust” and that to
establish wilful default “nothing less than conscious and wilful misconduct is
sufficient”. Referring to Re Vickery, he said:

321 Mr Caldwell has referred to the latter part of the citation above in his submissions, to
support the Trustee’s submission that, having acted in good faith with the best
intentions (as set out in the Trustee’s statement), the Trustee cannot be said to have
been recklessly indifferent to the interests of beneficiaries.
322 However, in considering the test of honesty in Armitage, which appears to be
subjective, Millet LJ did not consider the House of Lords decision in Royal Brunei
Airlines v Tan [1995] 2 AC 378. Lord Nicholls said (in the context of knowing
assistance and constructive trusts) in Royal Brunei Airlines that an objective test of
[dis]honesty is to be applied:

323 Under the heading “Taking Risks” Lord Nicholls said:
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324 In Walker v Stones [2001] 2 WLR 623, Sir Christopher Slade, giving the only full
judgment said that, while there is a difference of emphasis between the judgments in
Royal Brunei Airlines and Armitage, as far as they relate to the concept of dishonesty
they were not irreconcilable and that he could see no grounds for applying a different
test of honesty in the context of a trustee exemption clause from that applicable to
the liability of an accessory in breach of trust. With regard to Millett LJ’s dictum on a
trustee’s honest belief he said:

325 Sir Christopher Slade restated the proposition - “at least in the case of a solicitortrustee” - that honest belief would not be found where a trustee’s perception of the
interest of the beneficiaries was so unreasonable that, by an objective standard, no
reasonable trustee-solicitor could have thought that what he did or agreed to do was
for the benefit of the beneficiaries. He explained that he limited the proposition to
trustee-solicitors because on the facts he was only concerned with a trustee-solicitor
and because he accepted that the test for honesty may vary from case to case
depending on the role and calling of the trustee. Lord Justice Nourse and Lord Justice
Mantell agreed with his judgment without adding anything of their own.
326 In Mortgage Express Limited v S Newman & Co (a firm) (The Solicitors Indemnity
Fund limited, Pt 20 defendant) [2001] All ER (D) 08 (Mar), Etherton J said:

327 Etherton J considered Sir Christopher Slade’s dictum, and said that he did not
consider that Sir Christopher Slade could have been intending to abolish the critical
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distinction between incompetence and dishonesty – that incompetence, even if gross,
does not amount to dishonesty without more.
328 In the later case of Fattal v Walbrook Trustees (Jersey) Limited [2010] EWHC 2767
(Ch)46, it was accepted, at para 81, that the law concerning the interpretation of
exoneration clauses, as set out in Walker v Stones, was not confined to applying to
solicitor-trustees. As set out in Fattal v Walbrook47 the test for dishonesty, at least
in the case of a professional trustee, seems to be that the trustee has committed a
deliberate breach of trust and either: (a) knew, or was recklessly indifferent as to
whether, it was contrary to the interests of the beneficiaries; or (b) believed it to be in
the interests of the beneficiaries, but so unreasonably that no reasonable professional
trustee could have thought that what he did was for the benefit of the beneficiaries.
329 While the Trustee received no remuneration in respect of his office as Trustee, his
position could be regarded as analogous to that of a professional trustee. The
Schemes were, by the Trustee’s own submission, promoted to members as an
opportunity to invest in the Norton Motorcycles business and the Trustee benefitted,
in his capacity as Mr Garner, from large cash sums being transferred from the
Schemes into his company. On that basis, I consider that the test for dishonesty set
out in Fattal v Walbrook applies here.
330 The subject of scrutiny is the investment of Scheme funds in preference shares in
Holdings in order to raise capital for Holdings to use for its benefit, by an individual
who was the sole director of that company and its Subsidiaries, as well as being CEO
of those companies. That individual (the Trustee) would, therefore, have had
continuous knowledge of the financial circumstances of Holdings and its Subsidiaries.
Although, by his own admission, the Trustee lacked experience as a pension scheme
trustee, I cannot see how the existence, or at least the possibility of the existence, of
a duty of care in relation to his handling of members’ funds can have escaped his
notice. Particularly so, given that as a professional experienced individual, in his
capacity as a director, he would or should be aware of the concept of director’s
fiduciary duties, which are akin.
331 I have already found that the Trustee acted in breach of trust by: breaching his
fiduciary duty to manage conflicts of interest and his duty not to profit from his position
as Trustee (see Section E.2); failing to have in place and operate the necessary
internal controls to manage conflicts of interest, as required by section 249A of the
Pensions Act 2004 (Section E.2); investing all of the Schemes’ assets in Holdings’
preference shares (see Section E.3); failing to inform himself of the requirement to
have in place internal controls to ensure the proper administration of the Scheme, in
breach of section 247 of the Pensions Act 2004 (Section E.4.2); and failing to put in
46

which acknowledged, at para 81, that there had been “twists and turns in the legal definition of
dishonesty”, referring to the cases of Twinsectra Ltd v Yardley [2002] AC 164, Barlow Clowes v Eurotrust
International Ltd [2006] 1 WLR 1476 and Abou-Rahmah v Abacha [2006] EWCA Civ 1492.
47
and confirmed in the case of Sofer v Swiss Independent Trustees SA [2019] 2071 (Ch) and
subsequently in Robert Sofer v SwissIndependent Trustees SA [2020] EWCA Civ 699.
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place such controls (Section E.4.2). I have also found that it was maladministration
on the Trustee’s part to have: failed to have regard to the Schemes’ SIPs (Section
E.3.7); failed to have regard to the 2013 Code and the 2016 Code as detailed in
Section E.2 and Section E.4; and failed to respond to attempts made by members
and by my Office to contact him (Section E.5). All of these breaches of duty and
findings of maladministration are intertwined and have led, directly or indirectly, to the
loss of Scheme funds. Therefore, I have considered together the Trustee’s liability in
relation to all of these breaches of trust and findings of maladministration, and the
extent to which the exoneration clause applies (or would apply, but for Section 33 to
the extent that it is relevant).
332 Throughout his lengthy statement and supporting submissions, the Trustee has
consistently argued (alongside other arguments) that he took the risk in investing all
of members’ funds in Holdings’ preference shares in good faith and with the best
intentions, honestly believing that the risk was one which ought to be taken in the
interests of the beneficiaries.
333 As I have explained, the applicable test, which has been developed by case law since
Armitage, is partly objective. Here the circumstances call into question the Trustee’s
honesty on the basis that he had interests of his own. Mr Garner was a major
shareholder in Holdings, as well as being sole director at the material times and reliant
on it and/or the Subsidiaries for continued income. The Trustee’s honesty may be
questioned because he failed to ask questions concerning his duties and necessary
level of knowledge as a Trustee and take advice before investing the entirety of the
Schemes’ assets in Holdings’ preference shares.
334 Although the nature of the objective test in Walker v Stones, which was accepted in
Fattal v Walbrook Trustees, is in some respects unclear, I consider that there is a
distinction between a trustee’s conduct constituting a breach of trust and the belief he
held at the time of the breach. For the reasons set out below, I consider that the
Trustee’s perception of the interests of the Schemes’ beneficiaries was so
unreasonable that no reasonable trustee could have held such a belief.
335 As explained, in sections E.2 and E.3, the Trustee was aware of the issues that
Holdings and its Subsidiaries were experiencing when he invested all of the Schemes’
funds in Holdings’ preference shares. I consider that the Trustee was only able to
sustain the belief, on his part, that the investment of all of the Schemes’ assets in
Holdings’ preference shares was in the members’ interests because he turned a blind
eye and refrained from asking obvious questions. He closed his eyes and ears for
fear of learning information he would rather not know, that is, he was under certain
fiduciary and statutory duties as Trustee which, if fulfilled, would have forced him to
conclude that the investment in Holdings was not in the members’ interests, so acting
in breach of his fundamental fiduciary duties. His belief that he was acting in the
members’ interests by investing members’ entire funds in Holdings was not based on
information and understanding having sought advice, but on the simplistic notion that
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if Holdings received a large injection of capital, ‘Norton’ was bound to grow in value,
guaranteeing members the return of their investment, plus the 5% per annum coupon,
so this had to be in the members’ interests. I consider that a reasonable and honest
trustee in the Trustee’s position would have raised questions to assure himself that
the investments in Holdings were proper transactions in the members’ interests and
that his actions accorded with his duties and obligations as Trustee. The failure to
ask those questions was dishonest, not because it was negligent not to ask, but
because any honest reasonable trustee would have asked them.
336 It is not disputed that the Trustee took no investment advice when he made the
investment of members’ funds in Holdings’ preference shares. Without any
professional advice, I cannot see how the Trustee could reasonably have believed
that these transactions were in the Schemes’ members’ interests. I do not consider
that any reasonable trustee would have been happy to make a decision on that basis.
The Trustee’s submissions confirm that he was aware that, when he invested the
Schemes’ assets in Holdings, the Group was suffering sales and liquidity issues. I
consider that a reasonable trustee would have taken minimum steps to satisfy himself
that the investment in Holdings was in the members’ interest. This step, which I
consider a reasonable trustee would have taken, was not made.
In the
circumstances, I do not see how a reasonable trustee could have held the Trustee’s
belief.
337 The fact that the Trustee was aware of the production, sales and cashflow issues
suggests that he deliberately pursued a policy of favouring Holdings and the
Subsidiaries at the expense of the members, which arguably is dishonest under the
Armitage approach, as well as under the subjective and objective approach accepted
in Fattal. The conflict of interest between the Trustee’s fiduciary duty to the Schemes’
beneficiaries, and the interests of Holdings and the Subsidiaries, are obvious and yet
the investment of each Scheme’s entire fund, without diversification, proceeded.
These transactions conflicted, in the most obvious way, with the Trustee’s fiduciary
duty to keep the Schemes’ beneficiaries’ interests paramount. Given the facts, I do
not accept that a reasonable trustee could have believed that investing all of
members’ assets in Holdings would be in the members’ interests. In making this
investment, the Trustee specifically intended benefiting Holdings and the
Subsidiaries, which were not the object of the trust, knowing that this would be at the
expense of the beneficiaries’ financial interests if the business failed. No matter how
honest or pure their motives, no reasonable trustee would regard this course as
honest.
338 The Trustee benefited Holdings by a decision taken with its business in mind in his
capacity as Mr Garner, and not by the exercise of his own, independent judgment as
Trustee.
339 The Trustee has submitted that ‘Norton’ was dependent on a large input of capital for
investment in research, development and manufacturing costs, in order to develop
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new models and engines, and that it would be unrealistic to judge the performance of
a five to ten year investment in a company of this nature based on its performance in
Year 2. He also submitted that the value of the business grew exponentially and
achieved shareholder value exceeding the anticipated yield on the members’
investments.
340 This submission does not assist the Trustee in supporting his belief that investing the
Schemes’ assets was in the members’ interests. There could have been no certainty
that the research and development would result in the successful development and
sale of new models or engines. In any event, the business ultimately failed, as
Holdings, UK and Estates, all went into administration on 29 January 2020.
341 I have not seen sufficient evidence to support the Trustee’s submissions that the
business was at all times valued as highly as he has said it was. In any event, given
the state of the Group accounts when the investments were made and the Trustee’s
own admission that the business was experiencing production and liquidity issues at
that time, I do not consider that objective honesty is satisfied. A reasonable trustee
would not have invested the whole of a pension scheme’s assets in a company that
was experiencing financial difficulties at the time. The Trustee used his position in
his capacity as Mr Garner, to protect the financial interest of Holdings by deliberately
sacrificing the financial interests of the Schemes’ members. The Trustee’s entering
into the Guarantees and then failing to put in place any mechanism to ensure that the
Guarantees were of any practical use to him, as Trustee, in securing members’ funds
under the investments in Holdings, or indeed to ensure that he even remembered
that he had entered into those Guarantees, further demonstrates the lack of regard
that the Trustee had for the members’ financial interests under the Schemes.
342 Finally, there are background circumstances which I consider to be relevant to the
question of whether a reasonable trustee would have believed that investing the
Schemes’ assets in Holdings was in the members’ interests. The Trustee has
submitted that “alternative investments and structures” were a good opportunity for
members at the time, when banks were risk averse and other funds were failing.
However, I have seen no evidence that the Trustee considered how this background
might have affected the risk profile of members’ investments in ‘Norton’. If anything,
it seems to me that the banks’ risk averse stance at the time should have alerted a
reasonable trustee for the need to take extra care in investing pension scheme
assets.
343 Mr Garner, no doubt in his executive capacity, will have knowledge and awareness
of the news and reaction, in 1995, to Robert Maxwell misappropriating monies from
his companies and their pension plans to finance his corporate expansion. This was
well publicised to all persons, whether pension trustees or otherwise.
344 In my judgment, it is this general blunting of his moral antennae which explains why
the Trustee had a lower standard of honesty, as well as his recklessness for others’
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rights. He was reckless of the members’ right that they could expect the Trustee to
take and heed advice in proposing to invest their pension funds in Holdings.
345 An honest and reasonable person would have had regard to the circumstances
known to him (especially the production and liquidity issues at the time of the
investment), including the nature and purpose of the proposed transaction, the nature
and importance of his roles and any conflicts of interests and the seriousness of the
adverse consequences to the beneficiaries.
346 I conclude, on the balance of probabilities, having regard to the evidence and
submissions received, that the Trustee’s belief that investing the entirety of the
Schemes’ funds in Holdings was in the members’ interests, and his failure to take
advice on the matter, or inform himself of his responsibilities and duties, as a pension
scheme trustee, was so unreasonable that no reasonable trustee could have held
such a belief. Alternatively, looking at the first limb of the test set out in Fattal, I find
that the Trustee was recklessly indifferent as to whether his various breaches of trust
and his maladministration were contrary to the interests of the beneficiaries.
Therefore, I find that the Trustee’s belief was not honest. The Trustee, having acted
with wilful neglect and default, is unable to rely upon the exoneration provisions under
the Deeds.
347 For completeness, I will consider also the subjective test set out in Armitage, which
would apply if the Trustee were not to be regarded as a quasi-professional trustee.
Mr Caldwell has referred to the latter part of the citation from Armitage that I have set
out in paragraph 320 above, arguing that the Trustee acted in good faith and with the
best intentions. Mr Caldwell did not focus on the earlier part of that citation, which
has established that, where a trustee is recklessly indifferent to whether the risk taken
will result in loss, taking that risk would amount to wilful default on the trustee’s part.
As I have explained, the Trustee’s failure to make even basic enquiries as to the
existence of any duties or obligations imposed on him as Trustee, clearly amounts to
reckless indifference regarding his duties and obligations as Trustee, such that he
cannot rely on the exemption clause in respect of any of my findings of breach of trust
or maladministration.
348 It is also established, in Armitage, that “The duty of the trustees to perform the trusts
honestly and in good faith for the benefit of the beneficiaries, is the minimum
necessary to give substance to the trusts” (para 29 of Armitage). A trustee’s duty to
act honestly and in good faith are part of the “irreducible core of obligations owed by
the trustees to the beneficiaries and enforceable by them which is fundamental to the
concept of a trust”. As I have already found, knowing what he knew about Holdings
and its Subsidiaries at the time of investing the Schemes’ assets in Holdings, the
Trustee cannot be said to have acted in good faith.
349 Therefore, even if the Trustee’s role as Trustee were not to be considered analogous
to that of a professional trustee, meaning that the test for honesty had to be entirely
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subjective, I find that the Trustee would still be unable to rely on the exemption clause
for relief from liability resulting from any of the breaches of trust or from the
maladministration that I have found he has committed.

350 Under Section 61, I may direct relief, wholly or partly, of a trustee’s personal liability
if it appears to me that: 1) the trustee acted honestly and reasonably; and 2) it would
be fair to excuse the trustee from personal liability, having regard to all the
circumstances of the case.
351 I had intended to consider any evidence, or representation, that the Trustee might
have put forward in support of the application of Section 61 at the Oral Hearing, but I
was unable to do so as the Trustee did not attend and had generally failed to cooperate with this investigation until the Oral Hearing had taken place. Assuming that
Section 61 could still apply, despite my finding that the Trustee is prevented from
relying upon the exoneration provisions under the Schemes’ Deeds and/or the
indemnity given by members in their Scheme application forms, I have, however,
taken into account the Trustee’s statement and the written submissions, in support of
that statement, received from Mr Caldwell.
352 Having already found, in Section E.6.2, that the Trustee failed to act honestly or
reasonably, I cannot see that the criteria set out in Section 61 can apply to the
Trustee’s acts and omissions. Therefore, I find that the Trustee is unable to rely on
Section 61 for any relief from personal liability for the various breaches of trust that I
have found him to have committed.

353 I shall consider now Mr Caldwell’s submissions concerning the directions that I
proposed in my Preliminary Decision.
354 To summarise, in my Preliminary Decision, I had proposed directing that the Trustee
pay to the Schemes an amount equal to the amount of funds that had been applied
by the Schemes to purchase preference shares in Holdings, plus simple interest at
the rate of 8% per annum from the date of investment.
355 I had also proposed directing the Trustee to pay £6,000 to each Applicant in
recognition of the distress and inconvenience caused to them by the Trustee’s
exceptional maladministration.
356 Mr Caldwell has submitted, on the Trustee’s behalf, that the imposition of interest at
the rate proposed in my Preliminary Decision is in excess of the jurisdiction provided
to me by Regulation 6 of the Personal and Occupational Pension Schemes (Pensions
Ombudsman) Regulations 1996 (Regulation 6):
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357 Regulation 6 relates to directions that I make under section 151A of the Pension
Schemes Act 1993, which concerns late payment of benefit under a pension scheme:

358 The payment that I had proposed directing the Trustee to make was not in respect of
late payment of benefit. It related to Scheme funds that had been lost due to the
Trustee’s errors and omissions concerning the investment of those funds. Therefore,
Regulation 6 does not apply to my directions in respect of these complaints.
359 Mr Caldwell has also stated that the effect of my proposed directions, outlined above,
is “more than merely compensatory” and that Article 6 of the ECHR is engaged, on
the basis that my investigation into these complaints may lead to the imposition of a
penalty over and above compensation for loss.
360 My directions under this Determination seek to put right the wrong committed by the
Trustee by acting in breach of trust as explained in this Determination. As a
consequence of those breaches of trust, Scheme members’ funds have been lost in
their entirety. The members have also missed out on the investment growth that they
might have benefitted from had they invested their funds elsewhere.
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361 Had the pension funds not been invested in Holdings’ preference shares, it is
reasonable to assume that the money would have been invested in more appropriate
investments which would have produced an investment return. It is open to me to
direct that the Trustee restores the money which has been invested in breach of trust
in Holdings’ preference shares, plus the investment return that might reasonably have
been achieved had the money not been invested in breach of trust.
362 Regarding the payment for distress and inconvenience caused by the Trustee’s
maladministration, that I had proposed directing the Trustee to pay, in my Preliminary
Decision, the Trustee has informed me that, should he be required to make such a
payment to the Applicants at the rate that I had suggested, it would result in his own
personal bankruptcy. The Trustee has suggested that, instead, he makes a more
limited ex gratia payment. I do not agree with that suggestion; and the Trustee is
liable to pay all the amounts (including distress & inconvenience payments) further to
my directions.
363 Section 151(2) of the 1993 Act, provides that, where I make a Determination in
respect of a complaint made to my Office, I may “direct any person responsible for
the management of the scheme to which the complaint or reference relates to take,
or refrain from taking, such steps as [I] may specify”.
364 Directions that I make under section 151(2) of the 1993 Act, may include payments
that take account of the Applicants’ distress and inconvenience that they have
suffered as a consequence of maladministration committed by the respondent. In
this case, I consider that an award for non-financial injustice, of an exceptional level,
is appropriate. The Trustee’s maladministration was committed recklessly. He
repeatedly failed to engage with my Office throughout the course of the Applicants’
complaints until very shortly before the Oral Hearing, and his conduct has caused the
Applicants a great deal of emotional distress, inconvenience and suffering.
365 Given the Trustee’s conduct, I do not consider it appropriate to leave it up to him to
make ex gratia payments to the Applicants, as he sees fit.

366 I have not considered in this Determination the extent, if any, to which Dalriada might
be able to recover its costs and fees in relation to its work carried out in respect of
the Schemes and/or any costs incurred by Dalriada in investigating matters related
to the Trustee’s various breaches of trust and maladministration.
367 My understanding is that Dalriada’s fees are to be paid from the Schemes’ resources
and that they are then to be treated as a debt due from Manorcrest, as the sponsoring
employer in relation to the Schemes. This is in line with section 8 of the 1995 Act.
368 To the extent to which I might have jurisdiction to consider and make a finding in
relation to this matter, and I make no finding in this Determination as to whether I
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have such jurisdiction, Dalriada’s recovery of its costs and fees would need to be
dealt with under a separate complaint.

Decision
369 I have found a number of breaches by the Trustee of his duties and maladministration
on both the Trustee’s and LD’s part. Adopting the same headings as above, they are
set out below.
E.1 Status and structure of the Schemes
370 As explained in paragraphs 192 to 207 above, I find that the Schemes are
occupational pension schemes. Therefore, the statutory investment requirements
under Part I of the 1995 Act, applied to the Trustee at all material times.
371 I find that the Schemes’ assets are pooled and not ringfenced. On that basis, monies
recovered from the Trustee by Dalriada are to be applied for the benefit of the
Schemes’ members as a whole (paragraphs 208 to 214 above).
372 I find that the Schemes were set up for the purpose declared by Recital A of each of
the Deeds (paragraphs 198 to 202 above).
E.2 Mr Garner’s roles as Trustee and in relation to Manorcrest, Holdings and the
Subsidiaries
373 As explained in paragraphs 215 to 235 above, the Trustee has breached his fiduciary
duties: not to profit from his position as Trustee; and to avoid conflicts of interest. The
Trustee has also breached his duty to act with prudence and has failed to comply with
his statutory duties under sections 247 and 249A of the Pensions Act 2004.
E.3 Investment of the Schemes’ funds
374 I find that the Trustee has breached his investment duties under statute, including the
requirement to have regard to the need for diversification of investments under
Regulation 7(2) of the Investment Regulations, and the requirement to obtain proper
advice in writing before investing scheme assets, under section 36 of the 1995 Act
(see paragraphs 249 to 263 above).
375 I have seen no evidence that the Trustee delegated his investment duties to a fund
manager (see paragraphs 264 to 266 above).
376 I also find that the Trustee failed to exercise due skill and care in the performance of
its investment functions and breached his equitable duty of care to beneficiaries, and
acted dishonestly, by investing in Holdings preference shares (paragraphs 267 to 279
and 319 to 349).
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377 I also find that the investment in the Holdings preference shares amounted to a fraud
on the power of investment (paragraphs 241 to 248).
E.4 Administration of the Schemes
378 As explained in paragraphs 292 to 294, LD’s acceptance of the role of administrator
of the Schemes, without having acquired the necessary skills, experience or
knowledge to act in that capacity, and without obtaining the necessary training to
inform its staff of the requirements of the role of scheme administrator, together with
its failure to report its concerns regarding the Scheme to TPR, amounts to exceptional
maladministration.
379 The Trustee failed to have in place the necessary internal controls to ensure the
sound administration of the Schemes, despite being required to do so under section
249A of the Pensions Act 2004 (see paragraphs 295 to 298 above), and failed to
inform himself of that requirement within the statutory time limit for doing so under
section 247 of the Pensions Act 2004 (paragraph 298). The Trustee also failed to
carry out the necessary checks to ensure that LD was suitably qualified to act as
scheme administrator in relation to the Schemes. I find that this amounts to breach
of trust on the Trustee’s part.
E.5 Information provided to members
380 I have not made a finding as to whether the Trustee wilfully and dishonestly misled
members, regarding the value of their funds under the Schemes, by providing false
information to LD, who then sent annual benefit statements to members on the basis
of that information. However, had I been required to make a finding on this matter, I
would have been minded to have found against the Trustee, as explained in
paragraphs 299 to 308 above.
E.6 The Trustee’s liability
381 I have found that Section 33 prevents the Trustee from benefitting from the Schemes’
respective exoneration clauses and/or from the indemnity contained in the
membership application form in respect of the Trustee’s various breaches of trust
regarding his investment duties, as explained in Section E.6.1.
382 I have also found that, regardless of Section 33, the Trustee would have been, and
is, unable to rely on the Schemes’ exoneration clause in respect of any of my findings
of breach of trust and/or maladministration, as he cannot be said to have acted in
good faith in committing any of those breaches of trust and/or acts of
maladministration, as explained in Section E.6.2.
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383 The Trustee is unable to rely upon any protection from personal liability under Section
61, to the extent that Section 61 applies, as he cannot be said to have acted
reasonably or honestly, as explained in Section E.6.3.

384 Regulation 6 does not apply to my directions in respect of these complaints, so I am
not prevented from directing the Trustee to pay simple interest at the rate of 8%, as I
had suggested I might in the Preliminary Decision (paragraphs 357 to 358 above).
385 It is open to me to direct that the Trustee restore the money which has been invested
in breach of trust in Holdings’ preference shares, plus the investment return that might
reasonably have been achieved had the money not been invested in breach of trust.
To do so is not to impose a penalty on the Trustee that is more than merely
compensatory (paragraphs 359 to 361 above).
386 I do not accept the Trustee’s proposal to pay an ex gratia payment to the Applicants
instead of the amount that I had suggested in the Preliminary Decision that I would
direct him to pay (paragraphs 362 to 365 above).
E.8 Dalriada’s costs and fees
387 To the extent that I have jurisdiction to determine such a matter (and I make no finding
as to whether I have such jurisdiction), Dalriada’s recovery of its costs and fees would
need to be dealt with under a separate complaint (paragraphs 366 to 368 above).

Directions
388 The Trustee shall pay:
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for Dalriada to hold on trust for each of the Schemes.
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Appendix 1

Extract of Schemes’ Deed and Rules
Recital A – the purpose of each Scheme is solely to provide “pensions and lump sum
benefits under occupational pension arrangements made by individuals and individuals’
employers”.
Recital B - those eligible to join the Schemes include all past, present or future officers and
employees of the Provider and their immediate family members.”
Rule 3.1 provides that:
“A person who wishes to become a member (or the legal guardian acting for a
person under the age of 16 or, in England, Wales and Northern Ireland 18 if not
in employment, who is to be a member) or substitute member must go through
an application procedure, as required by the scheme Administrator. The
application procedure must include the following declarations:
(1) The member (or a legal guardian acting for the member) or substitute member
agrees to be bound by these rules.
(2) The scheme administrator agrees, on behalf of the provider, to administer the
scheme as required by these rules.
A person with automatic eligibility (see rule 3.2) may become a member or
substitute member on request provided he or she is under age 75 (unless
permitted by rule 3.3); any other applicant requires in addition the agreement of
the trustees or provider.
Where the legal guardian is representing a prospective member under the age of
16 (or in England, Wales and Northern Ireland 18 if not in employment), the legal
guardian must give an undertaking that he or she understands that any payments
to the scheme can only be used to provide benefits to the member under the
rules, and will not be repaid except as permitted by the rules.”
Rule 3.2 provides that:
“The scheme has been established by an employer as an occupational pension scheme.
Automatic eligibility for membership of the scheme is therefore limited to officers and
employees of the employer provider and associated companies, and to family members of
such officers and employees. Others who fall outside the above definition may only join
the scheme with the consent of the trustees or the provider.”
Rule 3.3 provides that:
“Subject to the agreement of the trustees or provider an ex-spouse of a member may
become a member of the scheme. An ex-spouse becoming a member of the scheme
through this rule may do so after he or she has attained age 75 but must draw benefits
immediately (see rule 5.4).”
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Clause 3: “The Provider shall establish the Scheme under irrevocable trust on the terms
set out in this Deed”.
Clause 5: “The Provider and the Trustees shall execute such documents, give such
undertakings or take whatever other action as may from time to time be required in order
to establish and maintain the status of the Scheme as a Registered Pension Scheme under
Part 4 of the Finance Act 2004 and, if applicable, registration with The Pensions Regulator”.
Clause 6 : “The Rules form an integral part of this Deed. The definitions contained in the
Rules apply for the construction of this Deed…”.
Clause 9: “…The Scheme Administrator will secure that the Scheme is in all respects
managed in accordance with this Deed and in a manner consistent with the Scheme being
treated as a Registered Scheme.”
Clause 13: “The Trustees shall ensure that, in relation to each Arrangement of a Member,
all contributions and other amounts paid by or in respect of the Member to the Scheme as
permitted by the Rules are applied in accordance with the Arrangement and that, in the
case of each and every Arrangement, a separate and clearly designated account is
maintained in respect of each Member’s Fund under the Scheme.”
Clause 14: “An option conferred on a Member in accordance with an Arrangement under
the Scheme may be exercised only by giving notice –
14.1 in writing to the Scheme Administrator at such address as is nominated by the
Trustees for that purpose; or
14.2 by such electronic means as may be approved by the Trustees for that purpose.”
Clause 15: “All assets, investments, deposits and monies held for the purpose of the
Scheme shall be in the legal ownership and under the control of the Trustees. However,
the Trustees may, with the written consent of the Provider [i.e. Manorcrest], place those
assets, investments, deposits and monies in the name of or under the control of a body
corporate as nominee.”
Clause 16: “The Trustees shall have and be entitled to exercise all powers rights and
privileges necessary or proper to enable the Trustees to carry out all or any transaction,
act deed or matter arising under or in connection with the Scheme, but the Trustees shall,
subject to the restrictions contained in this Deed and any requirements of the Board of
Revenue & Customs at the time, take into account any specific written wishes of a Member
(or of any person acting on a Member’s behalf with the Member’s prior written
authorisation) as to the manner in which such Member’s fund is invested.”
Clause 17: “The Trustees may, with the consent of the Provider, engage in any lawful
transaction not specifically authorised by the other provisions of this Deed which would, in
the opinion of the Trustees, benefit the Scheme or any arrangements under the Scheme.
This is however subject to the status of the Scheme not being prejudiced, whether by
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reason of a breach of the requirements and restrictions concerning permitted investment
issued by the Board of Revenue & Customs in respect of pension schemes or otherwise.”
Clause 19: “All the expenses of administration management and investment of the Scheme
shall be charged to and paid out of the designated account(s) of the Member(s) in respect
of whom such costs have been incurred. The Provider shall also have power to levy such
further expenses as may be incurred in connection with the Scheme as it may, in its sole
discretion, deem necessary.”
Rule 2 of the Schemes’ Rules defines “Member’s Fund” as “the aggregate, under an
arrangement, of the accumulated values of:
•
The contributions paid to the scheme by or in respect of the member,
•
Any transfer payment accepted by the scheme in respect of the member,
•
Any pension credit rights accepted by the scheme in respect of the member, and
•
Any income or capital gain arising from the investment of such amounts.
It excludes:
•
Any administrative expenses of the scheme and any payments of commission, and
•
Any pension debit arising as a result of a pension sharing order.”
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Appendix 2
Key provisions of the Schemes’ SIPs

Paragraph 2 of the SIP states that: “it is the intention of the Trustees to review investment
principles regularly and at least once in every three years; or sooner following any material
change in the asset or liability of the Scheme”.
Paragraph 3 of the SIP requires Trustees to invest the assets of the Scheme “prudently to
ensure that the benefits promised to members are provided”. The SIPs for the Donington
MC Scheme and the Dominator Scheme both provide that:
“In setting investment strategy, the Trustees invest primarily in preference shares in
the capital of Norton Motorcycle Holdings Limited…The Trustees intend to ensure
that the Scheme has an appropriate degree of liquidity given predicted cash flows.”
Paragraph 3 of the SIP, in relation to the Commando Scheme, is identical to that of the
SIPs for the other two Schemes, except that the company in which the Trustees are to
invest is Norton Motorcycles (UK) Limited, a direct, wholly-owned subsidiary of Holdings’.
Paragraph 4 of the SIP states that funds invested in the relevant Scheme are “designed to
maximise their return over a five year plus period to coincide with the investment in
preference shares issued by the Company [i.e. Holdings, or UK as applicable]. In order to
protect the investments of all members of the Scheme, funds cannot be withdrawn during
the 24 months from the date of transfer to the Scheme and further, the Scheme applies
charges on a sliding scale for the early transfer out of funds from the Scheme after 24
months and prior to five years of investment in it”, those charges being set out in a table
underneath paragraph 4 of the SIP. After the fifth year of investment, there would have
been no charge for fund transfers, beyond normal administration costs that members were
notified of from time to time.
Paragraph 5 of the SIP places responsibility upon the Trustees of the Scheme for the
investment policy of the Scheme’s assets. It states that:
“The Trustees take some decisions, but reserve the right to delegate others. When
deciding which investment decisions to take and which to delegate, the Trustees take
into account whether they have received appropriate training and expert advice in
order to make an informed decision. The Trustees have established the following
decision making structure:
5.1 Trustees
(a)

Structures and processes for carrying out their role

(b)

Select and monitor planned assets strategy

(c)

Make on-going decisions relevant to the operation principles of the Scheme and
its investment strategy
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(d)

Select and monitor the direct investments in the Company

5.2 Investment Adviser
(a)

Advises on all aspects of the investment of the Scheme’s assets including
implementation and monitoring

(b)

Advises on this statement

(c)

Provides required training”

Paragraph 7 of the SIP states that:
“The Trustees recognise a number of risks involved in the investment of this
Scheme’s assets, including trading risks in respect of the overall Company, liquidity
risk and political risk.”

76

CAS-30918-M4P3

Appendix 3
Applicants
Pensions
Ombudsman’s
Reference

Name of
Applicant

Name of Scheme

PO-22835

Mr S

Dominator 2012 Pension Scheme

PO-25130

Mr G

Dominator 2012 Pension Scheme

PO-23674

Mr E

Donington MC Pension Scheme

PO-26680

Mr H

Dominator 2012 Pension Scheme

PO-28011

Mr C

Commando 2012 Pension Scheme

PO-19721

Mr M

Commando 2012 Pension Scheme

PO-29468

Mr T

Dominator 2012 Pension Scheme

CAS-24184Q3T4

Mr MG

CAS-31090Y2S7

Mrs EW

CAS-32554Y7H5

Mr EW

CAS-32840N3V6

Mrs TD

CAS-32617T9W5

Ms ER

CAS-32260H6J4

Mr TB

CAS-36041M1R0

Mr SH

Donington MC Pension Scheme

Dominator 2012 Pension Scheme

Dominator 2012 Pension Scheme

Donington MC Pension Scheme

Donington 2012 Pension Scheme

Commando 2012 Pension Scheme

Donington MC Pension Scheme
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CAS-36570D7P4

Mrs N

Commando 2012 Pension Scheme

CAS-34462F3X5

Mr ES

CAS-38944H7V8

Ms EG

CAS-42363G9H3

Mrs SE

CAS-33416V7V6

Mr SJ

CAS-13470H5X7

Mr D

CAS-29171F4C1

Mr SS

CAS-13011J9L7

Mr SW

CAS-18425V2C6

Miss NG

CAS-30372N1Z5

Mrs GK
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Ms N

PO-22207

Ms SI

Donington MC Pension Scheme

PO-28674

Mrs SC

Donington MC Pension Scheme

PO-22397

Mr TA

Dominator 2012 Pension Scheme

PO-28169

Mr DT

Dominator 2012 Pension Scheme

PO-28645

Mr EA

Dominator 2012 Pension Scheme

CAS-47119H3K2

Mrs SO

Donington MC Pension Scheme

Donington MC Pension Scheme

Dominator 2012 Pension Scheme

Commando 2012 Pension Scheme

Commando 2012 Pension Scheme

Commando 2012 Pension Scheme

Donington MC Pension Scheme

Commando 2012 Pension Scheme

Commando 2012 Pension Scheme

Commando 2012 Pension Scheme

Commando 2012 Pension Scheme
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Appendix 4
Summary of Holdings’ and the Subsidiaries’ Accounts

Year ended

Norton Motorcycle Holdings
Limited (07031974) (“Holdings”)

Norton Motorcycles (UK) Limited
(06718623) (“UK”)

Norton Motorcycles Racing
Limited (06387522) (Racing)

Donington Hall Estates Limited
(08604845) (Estates)

31 October 2008

No accounts filed (incorporated on
28 September 2009)

No accounts filed (incorporated on 8
October 2008)

Accounts suggest a loss over the
year of £5,793

No accounts filed (incorporated on
10 July 2013)

Abbreviated balance sheet suggests
most current assets have not yet
been paid for (amounts falling due
to creditors within 1 year £125,201;
total current assets £128,265)
31 March 2010

No accounts filed (incorporated on
28 September 2009)

Directors are Stuart Garner and
Stephen Murray
Company Secretary is Peter
Paxton.
Creditors:
•

Falling due within one year:
£1,122,515

•

Falling due after more than one
year: £1,500,000

Profit and loss account not included,
but balance sheet figure for profit
and loss account is £633,559
Investments include 100%
shareholding of Norton America
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Amounts falling due to creditors
within 1 year: £241,836 (net current
assets £(38,561))
Amounts falling due to creditors
after 1 year: £50,000 (net liabilities
£(46,704))
Loss for the year of £(46,705)
Listed as a going concern on the
basis that the directors will continue
to support Racing through their loan
accounts for at least 12 months
from the date of approval of the
financial statements

No accounts filed (incorporated on
10 July 2013)
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LLC (Aggregate capital and
reserves £6,143,391).
31 March 2011

Directors: Stuart Garner and Chris
Walker

Director: Stuart Garner (no
company secretary)

(Stephen Murray, Matthew Bradley,
Peter Nichols and J Fields had all
resigned on 27 September 2010)

Auditors’ opinion qualified regarding
stock, as the auditors could not
verify the figure as at 31 March
2011 as they had not been
appointed at that time, so had not
observed the physical counting of
stock. The company did not
maintain a perpetual stock inventory

The auditors opined that the
financial statements gave a true and
fair view of the state of the
company’s affairs as at 31 March
2011 “and of its loss for the period
then ended”

Called up share capital: £1

Profit and loss account:

Profit and loss account: £720,798

• Turnover: (£7,755) –
administrative expenses

Notes to the accounts reference
trade finance facilities of £625,000
with Santander UK plc (agreed in
principle at the time) and
negotiations with “potential investors
to acquire a small minority stake in
the company via an allotment of
shares for consideration in excess
of £2 million”. On the basis of this
and the projected cash flow
information prepared by the
directors (which we have not seen),
the directors considered it
appropriate to prepare the financial
statements on the going concern
basis

Notes to accounts:
Accounting policies:
• A loan of £500,000 has been
received, falling due on 31 August
2012 with the option not to repay
but instead to allow the loan
provider (who is also an investor)
the option to retain one half of
their existing equity stake of 10%
already held in the company
• Mentions that UK has received a
government backed bank loan
under an export guarantee
scheme
• Since the year end, further shares
have been allotted for a
consideration of “£640,000 plus
further conditional consideration”

Investments include 100%
shareholding of Norton America
LLC (Aggregate capital and
reserves £2,629,271)

Fixed asset investments:

Creditors include:
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Loss of £256,644
Current assets of £9
Net current liabilities £(237,280)
(due to £237,289 owed to creditors
within one year)
Creditors – amounts falling due after
one year £50,000
Auditor’s opinion refers to doubts re:
going concern

No accounts filed (incorporated on
10 July 2013)
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• investments include 100%
shareholding in:
o UK (Aggregate capital and
reserves: £720,799; profit
£87,239)
o Racing (Aggregate capital and
reserves: £(254,892); profit:
£(30,578))
Debtors: Amounts falling due within
one year:
• includes £484,872 owed by
Group undertakings

• an amount of £1,000,000 for
which security has been given;
and
• £1,000,000 of debt falling due in
more than five years, repayable
otherwise than by instalments
£46,277 was loaned to Mr Garner
during this accounting year, on top
of the £46 that he had borrowed
during the previous year. Mr Garner
paid back £10,320 of this during this
accounting year

Called up share capital (allotted and
fully paid for cash at par during the
period):
• 100,000 Ordinary A shares at 1p
each
• 25,000 Ordinary B shares at 1p
each
Reserves:
• Share premium for a cash share
issue was £1,054,870
• A loan to a subsidiary, of
£1,046,950, was written off
31 March 2012

Director: Stuart Garner

Director: Stuart Garner

No current assets

Secretary: Kay Johnson

Auditors’ report included a
disclaimer of opinion on the financial
statements, on the following bases
(so no auditor’s opinion given on the
financial statements):

£285,287 owed to creditors and
falling due within one year

• Limited evidence to support the
opening stock balance, as the
auditors were not present at the
counting of physical stock and the

Accounts prepared on going
concern basis, but the company is
funded by loans from “related
businesses” (with no formal

Balance sheet shows £(1,049,350)
for the profit and loss account figure
Notes to the accounts:
Fixed asset investments:
• investments include 100%
shareholding in:
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Net liabilities £(266,333)
Loss of £(266,333).

No accounts filed (incorporated on
10 July 2013)
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o UK (Aggregate capital and
reserves: £788,915; profit
£68,116)
o Racing (Aggregate capital and
reserves: £(266,333); profit:
£(9,690))
Called up share capital:
• 6,580 Ordinary A shares were
allotted as fully paid at a premium
of £110 03 per share during the
year
Transactions with directors:
• £1,118 loaned to Stuart Garner
during the year

company did not maintain a
perpetual stock inventory
• Unable to confirm the existence of
£393,651 of the total £804,395
figure given for stock as at 31
March 2012
• Evidence re: trade debtors
(£186,392) was limited as unable
to confirm the recovery of those
amounts due
• Evidence re: development cost
additions (£416,395) was limited
as unable to substantiate the
evaluation made by the director of
the parts and labour costs
incurred in those additions
• There was “potential for the
uncertainties to interact with one
another such that we have been
unable to obtain sufficient
appropriate audit evidence
regarding the possible effect of
the uncertainties taken together.”
Notes to the accounts:
Accounting policies:
• “The company meets its day to
day working capital requirements
through funds received in the
form of a loan from the parent
company.”
Investments:
• Included 100% shareholding of
Norton America LLC (Aggregate
capital and reserves: £2,639, 813)
Creditors:
• Included £1,706,963 for which
security had been given
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repayment)
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Transactions with directors:
• A further £40,214 leant to Stuart
Garner, but he had repaid all but
£3,834 during the year
• No fixed repayment terms for the
director’s loan, but interest at 4%
charged during the year on the
overdrawn balance
31 March 2013

Director: Stuart Garner

Director: Stuart Garner

Company secretary: Kay Johnson

Company secretary: Stephen Jeff
Douce

Balance sheet:
• Debtors increased to £6,673,276
(from £1,225,992)
• Profit and loss account
£(1,149,350)

Balance sheet:
• Creditors (amounts falling due
after more than one year):
£6,044,439 (up from £140,555 the
previous year)

• Share premium £7,746,962 (up
from £1,778,878)

Notes to the accounts:

Notes to the financial statements:

Fixed asset investments:

Accounting policies:
• The company was dormant during
this financial year
Investments:
• investments include 100%
shareholding in:

• included 100% shareholding in
Norton America LLC (aggregate
capital and reserves £2,780,943)
Creditors:
• Secured debts down to
£1,000,000 (from £1,706,963 the
previous year)

o UK (Aggregate capital and
reserves: £789,543; profit
£629)

Called up share capital

o Racing (Aggregate capital and
reserves: £(211,528); profit:
£55,076)

Transactions with directors:

Creditors:
• Amount for which security is given
reduced to £0

• 1 Ordinary share at £1.

• A further loan of £40,599 made to
Mr Garner (total outstanding
£44,433, none having been
repaid during the year)
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Total net liabilities of £211,257
(minimal detail included in these
accounts)

No accounts filed (incorporated on
10 July 2013)
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Called up share capital:
• £8,000,000 Preference shares, at
nominal value of 1p each,
allotted, issued and fully paid
during the year

31 March 2014

Director: Stuart Garner
Investments:
• investments include 100%
shareholding in:
o UK (Aggregate capital and
reserves: £821,698; profit
£32,154)
o Racing (Aggregate capital and
reserves: £(211,528); (no figure
given for profit)

Investments:

• As for 31 March 2013 accounts

Creditors:

Blank Profit and Loss Account
included

• Norton America LLC (100%):
aggregate capital and reserves
£2,535,270

Investments:

Accounts prepared on a going
concern basis, with company being
dependent on continued support
from related businesses. No formal
documentation exists for these
loans.

• Additional £1,101,360 falling due
in more than five years, payable
otherwise than by instalments

Investments included:

• £7,091,175 (see ‘Related Party
Disclosures’ below)

Amount due to creditors within one
year: £2,369,322

• Secured debts of £1million

Director: Stuart Garner

Debtors:

Loss of £18,772.

Amount due to creditors in more
than one year: £400,000.

• 100% shareholding in Norton
America LLC (which had
aggregate capital and reserves of
£2,535,270)

Share capital:

Notes to the Financial Statements:

Net liabilities of £211,257 (same as
previous year)

Notes to accounts:

• 100% shareholding in Spondon
Engineering Limited (aggregate
capital and reserves £45,934)

Loan to Mr Garner of £1,118 still
outstanding

31 March 2015

Directors: Stuart Garner and Simon
Peter Skinner

• Spondon Engineering Limited
(100%): Aggregate capital and
reserves £69,696; profit: £23,762
• Spondon Developments Limited
(50%): Aggregate capital and
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Net liabilities of £211,257 (same as
previous two years)

Debtors: £28,140
Amounts due to creditors within one
year £2,878,698
Net liabilities / loss £80,373
Accounts prepared on a going
concern basis as supported by loan
finance from related businesses (no
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• Investments in companies
included:
o UK
▪ loss of £(16,004)

reserves £452,548; profit:
£247,130

formal documentation exists for
those loans)

Creditors:
• As for 2014

o Racing
▪ aggregate capital and
reserves stated as
£(211,257) (no profit or loss
stated)
o Estates
▪ Aggregate capital and
reserves £(80,373)
▪ Loss £(61,602)
Directors’ advances, credits and
guarantees
• Loan to Stuart Garner still
outstanding.
Related party disclosures
• £7,056,725 falling due after more
than one year
o owed by Group undertakings –
loan to UK interest free no fixed
repayment date)
• UK had repaid a short term loan
of £666,232 during the year
• Loan to Estates: £28,140, interest
free no fixed repayment date
31 March 2016

Director: Stuart Garner
Balance sheet shows profit and loss
account as £(1,287,391)
Share premium: £7,969,203, down
from £8,136,346

Balance sheet shows “revaluation
reserve” of £42,66.
• Creditors: amounts falling due
within one year: £2,005,271;
amounts falling due after more
than one year: £7,585,801
• Investments included:
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Net liabilities reduced to £55,777

Debtors: £275,236
Amounts falling due to creditors
within one year: £1,013,222
Amounts falling due to creditors
after more than one year:
£2,150,000
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Called up share capital: £107,619,
down from £109,307 (reduction in
Preference Shares compared with
2015)
• Investments in companies
included:
o UK
▪ profit £354,388
o Racing
▪ aggregate capital and
reserves stated as £(55,777)
profit £155,480
o Estates
▪ Aggregate capital and
reserves £(103,134)
▪ Loss £(22,761)
Loan to Mr Garner still outstanding
in full (£1,118)

31 March 2017

Director: Stuart Garner
Capital and reserves:
• Called up share capital: £103,748
• Share premium: £7,625,131
• Retained earnings: (£1,186,329)
• Total shareholders’ funds:
£6,542,550
Fixed asset investments:
• Increased by £869,010 over the
year
• Total: £877,062

o Norton America LLC (100%):
aggregate capital and reserves
£2,535,270

Net liabilities: £103,134
Operating on a going concern basis
as funded by related company loans
which are not formally documented.

o Spondon Engineering Limited
(100%): Aggregate capital and
reserves £63,911
o Spondon Developments
Limited (50%): Aggregate
capital and reserves £447,487
(loss of £4,961)
Development costs:
• “The Directors are of the opinion
that in order to give a true and fair
view of the company’s financial
position, all development costs
need to be capitalised. This may
constitute a departure from SSAP
13 which requires that certain
costs should be written off in the
year of expenditure. Aggregate
development costs could be
overstated if the future economic
value of these assets is not fully
realised.”
Directors: Stuart Garner and Simon
Peter Skinner
Balance sheet includes:

Net liabilities: £56,880

Tangible assets have decreased
from £2,769,670 at start of year to
£8,449

• “capital contribution reserve”:
£705,328

New investment property
£4,750,000

• “Fair value reserve”: £42,661 (this
was described as a “Revaluation
reserve” in the 2016 accounts)

Net assets £1,431,849

o the notes to “Fixed asset
investments” describe this as
“Valuation in 2015”
Secured debts included within
creditors:
• Bank overdrafts: £738,846
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Debtors: Amounts falling due after
more than one year:
• Amounts owed by Group
undertakings: £5,619,748 (had
been £6,835,639 at the start of
the year)
Called up share capital:
• Preference shares down from
£106,303 to £102,432

• Other secured loans: £403,359
Investments in Norton America LLC
and the Spondon companies are not
referred to in the notes
The 2018 accounts refer back to a
pre-tax loss of £201,842 at 31
March 2017 and net current
liabilities of £1,098,772

Mr Garner still owed £1,118 (no
change from previous year)
31 March 2018

(Consolidated accounts)
Director: Stuart Garner
Political donations and expenditure
(assume this refers to UK’s
donations and expenditure):
• North West Leicester
Conservative Association: £2,500
• Other: £183
Auditors’ disclaimer given for the
same reasons as for UK
Material uncertainty relating to going
concern: Group’s loss after tax was
£13,182 and liabilities exceeded
assets by £5,068,626

Directors: Stuart Garner and Simon
Peter Skinner

Tangible assets of £1,400,293 and
investment property of £3,275,862

Political donations and expenditure:
• North West Leicester
Conservative Association: £2,500
• Other: £183
Auditors were unable to express an
opinion on the financial statements,
as certain opening balances could
not be audited:
• Development costs (£3,718,992,
representing 34.5% of the
company’s gross assets) included
judgmental estimates and,
therefore, uncertainty

• Consolidated balance sheet:
£6,156,848

• Insufficient audit evidence re: the
carrying amount of UK’s
investment in Norton America
LLC (£1,511,063)

• Holdings’ balance sheet:
£5,564,460

• Insufficient evidence re: stock
(£1,257,899)

Company’s profit for the financial
year stated as £87,884

• Insufficient appropriate evidence
re: trade debtors (£166,472)

Shareholders’ funds:

Net liabilities of £60,164
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Basis of consolidation:
• Holdings’ subsidiaries:
o UK
o Racing
o Estates
• UK’s subsidiaries:
o Spondon Engineering Limited
o Norton America LLC (excluded
from the consolidated accounts
as “inactive”)
Group strategic report, report of the
director and consolidated financial
statements, re: Holdings, for the
year ended 31 March 2018 show:
• No dividends to be distributed for
this year
• Auditors unable to express and
opinion due to lack of evidence to
support the unaudited financial
statements for the year ended 31
March 2017
Material uncertainty re: Group’s
ability to continue as a going
concern
Directors’ advances, credits and
guarantees:
• At year end, Mr Garner owed
£160,773 to the Group

• Other debtors included £348,087
due from related parties, with
insufficient evidence
Also, regarding the year end 31
March 2018:
• Failure to account for
development expenditure in line
with FRS 102 meant potentially
insufficient amortisation of
development costs per
motorcycle
• Failure to account properly for
grant income meant that other
income and net profit had been
overstated by £1,054,888 and
deferred income understated by
the same amount
• Insufficient evidence re: carrying
amount of UK’s investment in
Norton America LLC
Going concern:
• Loss after tax of £1,537, together
with liabilities exceeding assets
by £3,384,200, together with
other matters indicated material
uncertainty, casting significant
doubt about UK’s ability to
continue as a going concern
Reduction in capital contribution of
£80,138.
• The opening balance suggests
that, in the previous financial
year, there had been a capital
contribution of £163,682
Net assets / shareholders’ funds
£451,065
Fair value reserve still £42,661
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Notes to financial statements:
Going concern:
• refers to a proposal for
refinancing, “including the
provision of further growth capital”
Turnover:
• £6,718,984
Exceptional items:
• Loan from M SIPP (a pension
scheme in which a shareholder of
the ultimate parent company,
Norton Motorcycle Holdings
Limited, has an interest) written
off over 3 years, as directors’
opinion was that this was very
unlikely to ever become payable
• Debt due from Lantern Seven
Limited (previously Fireworks
World Limited) (Stuart Garner
was a director until he resigned
on 29 June 2018 and is a
shareholder) £324,002 deemed
irrecoverable and written off in full
during the year
• Loan from Priest House Hotel
Limited (SJ Garner is sole
shareholder and director) £61,094
written off. £19,721 still
outstanding at year end (listed in
Related Party Disclosures)
• Debtor balance of £22,052 from
Greensward Ltd (S Garner sole
shareholder and director) written
off
• Recognised an additional creditor,
£14,005, to British Motorcycles
Manufacturing Academy Limited
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(S Garner is sole shareholder and
director)
• Intercompany balance of £58,182
from Norton America LLC written
off (SJ Garner is a director)
• Recognised impairment of
Spondon Engineering Limited of
£42,661 (a subsidiary) in light of
its cessation and net assets
position
• Recognised impairment of
Spondon Developments Limited,
an associate company,
amounting to £82,660 in light of
its cessation and net assets
position
o Long term loan to Spondon
Developments of £63,176
recognised at year end
(interest free, unsecured, with
no fixed repayment date)
• Intercompany loan from Holdings
during year ended 31 March 2017
– 5 year interest free loan
£6,325,076, discounted using the
market interest rate of 3% per
annum
Related party disclosures:
• Greensward Limited (S Garner is
a shareholder and a director):
owed UK £63,728 at year end
(down from £125,913 at 31 March
2017) (unsecured, interest free,
no fixed repayment date).
• Short term loan owed by UK to
British Motorcycle Manufacturing
Academy Limited (S Garner =
sole director) (£165,565, down
from £223,291) (interest free,
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date
• UK sold goods of £25,000 to
British Motorcycle Manufacturing
Academy Ltd during the year.
Balance due at year end was
£30,000 (had been £nil opening
balance)
• Plant and machinery purchased
for £90,000 from AC Garner (S
Garner’s father)
Directors’ advances, credits and
guarantees:
• £223,556 advanced to Stuart
Garner (opening balance had
been £(2,257)), and £5,200
repaid, during the year
• £216,099 closing balance
Unsecured, interest of 2.5% per
annum on overdrawn balances and
no fixed repayment date
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Appendix 5
Timeline Regarding: Holdings’ Shares

Date

Notes

Before 29
3 Ordinary shares issued at nominal value of £1
October 2009
29 October
2009

Issued shares subdivided into 300 shares at nominal value of
£0.01 each

Ordinary shares now classified as Ordinary A and Ordinary B
shares (all of £0.01 each)

A further 99,700 Ordinary A Shares allotted
Nominal value: £0.01
Amount paid: £nil
Statement of capital:
100,000 Ordinary A Shares:
• Amount paid up on each share (including any share premium)
£0.01
• Aggregate nominal value: £1,000
9 February
2010

12,500 Ordinary B Shares allotted:
Nominal value of each share: £0.01
Amount paid (including share premium): £1,000,000 (£80 per
share)
Statement of capital:
100,000 Ordinary A Shares:
• Amount paid up on each share (including any share premium)
£0.01
• Aggregate nominal value: £1,000
12,500 Ordinary B Shares:
• Amount paid up on each share (including any share premium)
£80
• Aggregate nominal value: £125
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Total number of shares: 112,500
Total aggregate nominal value: £1,125
31 March
2010

550 Ordinary B shares allotted
Amount paid: £100 per share
Nominal value of each share: £0.01
Total number of Ordinary B shares: 12,500 (NB: this should be
13,050, so seems to have been stated incorrectly)
Total number of shares: 112,500
Total aggregate nominal value: £1,125

28
September
2010

Annual return shows shareholders (as at 28 September 2010) as:

•

Argus Nominee Directors Limited: 0 shares (1 share
transferred on 29 September 2009)
• Stephen Murray: 12500 Ordinary B Shares
• Stuart Garner:
o 100,000 Ordinary A shares;
o 11950 Ordinary B shares
• Mike Glover: 550 Ordinary B Shares held as at 28 September
2010
Total shares: 125,000 (this figure seems to be incorrect, given the
issue of 550 Ordinary B shares on 31 March 2010)
28
September
2011

Annual return shows:
100,000 Ordinary A shares allotted:
•
•

Aggregate nominal value: £1,000
Amount paid per share: £0.01

25,000 Ordinary B shares allotted:
•
•

Aggregate nominal value: £250
Amount paid per share: £0.01 (NB: this does not fit with earlier
statements that £80 had been paid per share)

Shareholders:
•
27
September
2012

No change from 28 September 2010

Resolutions passed so that all ordinary A and B shares rank
equally re: voting rights, dividends and distributions on winding up
Ordinary A and B shares all re-classified as “Ordinary”
Directors’ resolution passed, giving directors authority to allot
shares or grant rights to subscribe for or convert security into
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shares up to an aggregate nominal amount of “£64 28” and to
disapply pre-emption rights
Statement of capital shows:
•

New allotment of 6428 Ordinary shares
o Nominal value: £0.01
o Amount paid on each share: £6,428 (assume this should be
the total amount paid, with £1 paid per share).
• Total shares:
o 131,428 Ordinary shares
o £1 paid up on each share
o Aggregate nominal value: £131,428
28
September
2012

Annual return shows the following shareholdings:
•
•
•
•

13,143 Ordinary shares Stephen Murray
113,107 Ordinary shares Stuart Garner
578 Ordinary shares Mike Glover
4,600 Ordinary shares Thierry Stapts

Total Ordinary shares: 131,428
20 October
2012

Directors authorised by resolution to allot preference shares up to
an aggregate nominal amount of £12,000,000
4,000,000 Preference shares allotted:
•
•

Nominal value: £0.01
Amount paid: £1

Total shares:
•

131,428 Ordinary Shares
o £1 paid up on each share
o Aggregate nominal value: £131,428
• 4,000,000 Preference Shares
o £1 paid up on each share
o Aggregate nominal value: £4,000,000
Prescribed particulars re: Preference shares refer to the right of
preference shareholders to receive a preferential dividend at the
rate of 5% per annum of the amount paid per share
30 October
2012

2,000,000 Preference Shares allotted:
•
•

Nominal value: £0.01
Amount paid per share: £1

Total shares:
•

131,428 Ordinary Shares
o £1 paid up on each share
o Aggregate nominal value: £131,428
• 6,000,000 Preference Shares
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o £1 paid up on each share
o Aggregate nominal value: £6,000,000
4 December
2012 to 4
December
2013

2,667,661 Preference Shares allotted:
•
•

Nominal value: £1
Amount paid: £1

Total preference shares: 10,667,661
(This statement of capital was filed on 12 May 2015 and does not
fit with other statements of capital as at 28 September 2013 or
2014)

1 February
2013

2,000,000 Preference shares allotted:
•
•

Nominal value: £0.01
Amount paid per share: £1

Total shares:
•

131,428 Ordinary Shares
o £1 paid up on each share
o Aggregate nominal value: £131,428
• 8,000,000 Preference Shares
o £1 paid up on each share
o Aggregate nominal value: £8,000,000
28
September
2013

Annual return shows shareholders:

28
September
2014

Annual return shows no change in shareholders since 28
September 2013

28
September
2015

131,428 Ordinary shares allotted

•
•
•
•
•
•
•

•
•

Stephen Murray: 13143 Ordinary Shares
Stuart Garner: 113107 Ordinary Shares
Mike Glover: 578 Ordinary Shares
Thierry Stapts: 4600 Ordinary Shares
Donington MC Fund: 4,000,000 Preference Shares
Dominator Fund: 2,000,000 Preference Shares
Commando Fund: 2,000,000 Preference Shares

Amount paid per share: £1
Aggregate nominal value: £131,428

8,000,000 Preference shares allotted:
•
•

Amount paid per share: £1
Aggregate nominal value: £8,000,000

Shareholders listed as for 28 September 2013 and 2014
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19
September
2016

40,779 Preference shares redeemed
Statement of capital:
•

131,428 ordinary shares
o aggregate nominal value: £1,314
• 9,959,652 preference shares
o aggregate nominal value: £99,597
24 November
2016

55,910 Preference shares redeemed
Statement of capital:
•

131,428 ordinary shares
o aggregate nominal value: £1,314
• 9,903,742 preference shares
o aggregate nominal value: £99,037
7 December
2016

72,934 Preference shares redeemed, nominal value £0.01 each
Statement of capital:
•

131,428 ordinary shares
o aggregate nominal value: £1,314
• 9,830,808 preference shares
o aggregate nominal value: £98,308
5 January
2017

Resolution passed re: varying preference share rights or name

5 January
2017 to 1
May 2018

Statements of capital re: Holdings, all filed on 5 April 2019, show
share capital reducing as preference shares are redeemed

Company’s articles updated to enable preference shareholders to
receive their 5% per annum dividend

Preference shares as at 1 May 2018: 9,020,985 with aggregate
nominal value of £90,209
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